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alized from the sale thereof. Gannaway v. Tate, 98 Va. 789, 37 S. E. 
768. In regard to the status of the Lien Theory in Virginia, as applied 
to real estate mortgages, see discussion in 5 Va. Law Rev. 205. 

Constitutional Law — Ex Post Facto Laws— Statute Prohibiting Pos- 
session op Intoxicating Liquors. — The defendant was convicted for the 
breach of a State statute making it a crime to have in one's posses- 
sion more than a specified amount of spirituous liquors. He defended 
on the ground that the liquor so possessed had been acquired after 
the approval of the law but before, by its terms, it became effective, and 
that the law could not, therefore, -apply to such liquor. Held, the con- 
viction was constitutional. Barbour v. Georgia, 39 Sup. Ct. 316. 

Slightly earlier decisions, out of regard for the privileges of the in- 
dividual, restricted the power of the State in dealing with the posses- 
sion and handling of intoxicating liquors. Spirituous liquors are "prop- 
erty" within the meaning of the Fourteenth Amendment to the Fed- 
eral Constitution. State v. Williams, 146 N. C. 618, 61 S. E. 61, 17 L. 
R. A. (N. S.) 299. See Sullivan v. Oneida, 61 111. 242;. and Ex parte 
Brown, 38 Tex. Cr. App. 295, 42 S. W. 554. In a later case, a municipal 
ordinance prohibiting the keeping, in certain places, of intoxicating 
liquors, for any purpose whatever, lawful or unlawful under the State 
prohibition act, was held to be void, as an unconstitutional extension 
of the police power of the municipality. The following cases also deny 
to a state or a municipal corporation the constitutional right to pro- 
hibit the keeping of intoxicating liquors by its citizens, regardless of 
any intention to dispose of them illegally. Titsworth v. State, 2 Okla. 
Cr. 268, 101 Pac. 288; State v. Gilman, 33 W. Va. 146, 10 S. E. 283; Sul- 
livan v. Oneida, supra: Ex parte Brown, supra. Contra, Delaney v. Plunk- 
ett, 146 Ga. 547, 91 S. E. 561. 

Judicial opinion, however, has been continually changing in the di- 
rection of an extension of the States' power in this respect. The gen- 
eral police power of the States has never been delegated to the Federal 
Government, and is not directly restrained by the Constitution. Bar- 
bier v. Connolly, 113 U. S. 27. See In re Rahrer, 140 U. S. 545; and 
United States v. Knight, 156 U. S. 1. It has been held that a State may 
prohibit the mere possession of game in closed season. Silz v. Hester- 
berg, 211 U. S. 31; Roth v. State, 51 Ohio 209. 37 N. E. 259,-46 Am. St. 
Rep. 566. Intoxicating liquors are peculiarly the subject of the exer- 
cise of the police power. A state has absolute power to prohibit the 
manufacture, gift, purchase, sale or intrastate transportation of liquor. 
Bartemeyer v. Iowa, 18 Wall. 129; Beer Co. v. Massachusetts, 97 U. S. 25; 
Mugler v. Kansas, 123 U. S. 623; Purity Extract and Tonic Co. v. Lynch, 
226 U. S. 192; Clark Distilling Co. v. Western Maryland R. Co., 242 U. 
S. 311. See Crane v. Campbell, 245 U. S. 304. Since the St?te has this 
right, it must have the power to make it effective. When a State, in 
the exercise of its police power, seeks to suppress an evil, it may adopt 
such measures, having a reasonable relation to that end, as it may deem 
necessary in order to make its action effective, even though it may, 
thereby, render illegal transactions and pursuits which are innocent in 
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themselves but within the scope of the general prohibition or regulation 
which is regarded as essential to the accomplishment of the desired 
purpose. Booth v. Illinois, 184 U. S. 425; Murphy v. California, 225 U. 
S. 623; Purity Extract and Tonic Co, v. Lynch, supra; Patsone v. Penn- 
sylvania, 232 U. S. 138; Rast v. Van Demon & Lewis Co., 240 U. S. 342. 
On this ground, it has been held that a State, in seeking to stop the 
traffic in spirituous liquors, may constitutionally limit the amount of 
liquor which an individual may keep, regardless of whether he intends 
it for personal use or for unlawful disposal. Delaney v. Plunkett, supra. 
And it may make the mere possession of liquor prima facie evidence of 
intent to sell it illegally. See Sullivan v. Oneida, supra; and State v. 
Williams, supra. Or, according to a recent decision, it may even pro- 
hibit absolutely the possession of intoxicating liquors within its bor- 
ders. Crane v. Campbell, supra. A fortiori, it has the power to prohibit 
the manufacture of liquor for the personal use of the manufacturer. 
Mugler v. Kansas, supra. 

Although the law fully protects property rights in intoxicating liq- 
uors up to the time when their possession is made illegal, in the ex- 
ercise of its police power the State may pass laws which incidentally 
lower or even destroy property values. Cureton v. State, 135 Ga. 660, 
70 S. E. 332; Beer Co. v. Massachusetts, supra; Mugler v. Kansas, supra. 
An act which prohibits the subsequent sale of intoxicating liquors 
which were bought or manufactured previous to its passage, is not 
unconstitutional. Gherna v. State, 16 Ariz. 344, 146 Pac. 494, Ann. Cas. 
1916D, 94. See State v. Denton, 164 N. C. 530, 80 S. E. 401. An individ- 
ual has no right which is not subordinate to the public welfare. Intoxicat- 
ing liquors, even though lawfully acquired, are taken with their in- 
herent defects — in the instant case, with the knowledge that in the 
course of time their possession would be a crime. It is well settled 
that no man can, by his own act, defeat the operation of the State's 
police power. Thus, where a statute was passed, making it obligatory 
upon a foreign corporation to fulfill certain requirements before doing 
business in the State, it was held that a contract made by such a cor- 
poration, after the approval of the act but before it went into effect, 
for services to be performed in the State after the law should become 
effective, did not enable the corporation to perform its contract with- 
out first complying with the specified regulations. Diamond Glue Co. v. 
United States Glue Co., 187 U. S. 611. 

Retrospective legislation has always been looked upon with disfavor. 
The phrase, ex post facto, literally covers all such legislation, but it is 
well settled that the constitutional provision against such laws applies 
only to criminal cases. Colder v. Bull, 3 Dall. 386. However, this con- 
stitutional provision cannot be evaded by giving a civil form to that 
which is, in substance, criminal. Cummings v. Missouri, 4 Wall. 277. 
The general rule is that an ex post facto law is one which imposes a 
punishment for an act which was lawful when committed, or imposes 
a greater punishment for a past offense than was legal at the time of 
its commission, or changes the rules of evidence in such a way that 
less or different testimony is required for conviction. See State v. Mai- 
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loy, 95 S. C. 441, 78 S. E. 995; and Commonwealth v. Phelps, 210 Mass. 
78, 96 N. E. 349. The test of ex post facto legislation often is whether 
the real purpose of the law is to inflict a penalty for a past offense 
or to establish a bona fide regulation of a matter of public concern in 
the interest of the general welfare. Ex parte Garland, 4 Wall. 333; 
Hawker v. New York, 170 U. S. 189; Blackburn v. State, 50 Ohio 428, 
36 N. E. 18; Washington v. State, 75 Ala. 582. A statute diminishing the 
pay of public officers during their incumbency is not ex post facto. 
Commonwealth v. Bailey, 81 Ky. 395. Nor is a statute rendering a man 
ineligible to hold public office by reason of his having held the office 
within a certain period preceding the election, though applying to men 
who have held the office before its passage. State v. Teasley, 194 Ala. 
574, 69 South. 723. In the instant case it seems that the punishment is 
not for the past act of obtaining intoxicating liquor, but for the pres- 
ent offense of keeping it. See Delaney v. Plunkett, supra. The court 
refused to indicate what would be its holding should a similar case 
come before it in which the liquor had been acquired prior to the pas- 
sage of the act. On this point, see Bartemeyer v. Iowa, supra; Beer 
Co. v. Massachusetts supra; and Gherna v. State, supra. 

Deeds — Construction — Intention of Parties. — The plaintiff, pos- 
sessed of an undivided one-third interest in certain lots, executed a 
deed, the granting clause of which purported to convey the entire par- 
cel of land, but had words appended limiting the estate to such in- 
terest as had been awarded him. The instrument was partly printed 
and partly written, and bore evidence of unskilled draftsmanship. Sub- 
sequent to the conveyance to the respondent by the plaintiff's grantee, 
the plaintiff acquired title to the remaining two-thirds interest. On the 
question whether the plaintiff was entitled to a partition sale, it was 
held, the plaintiff is so entitled. Porter v. Henderson (Ala.), 82 South. 
668. 

The object of construing a deed is to ascertain and carry into effect 
the intention of the parties. Pack v. Whitaker, 110 Va. 122,, 65 S. E. 496; 
Halsey v. Fulton, 119 Va. 571, 89 S. E. 912. Where this intention is not 
manifest from a consideration of the deed as a whole, the instrument 
will be construed in the light of the circumstances leading to and sur- 
rounding its execution. Peters v. McLaren, 134 C. C. A. 198, 218 Fed. 
410; Seery v. Waterbury, 82 Conn. 567, 74 Atl. 908, 25 L. R. A. (N. 
S.) 681, 18 Ann. Cas. 73; Schroeder v. Woodward, 116 Va. 506, 82 S. E. 
192. But extraneous facts will not be permitted to place a con- 
struction on the deed inconsistent with the plain legal meaning of 
the words used. Fitzgerald v. Modoc County, 164 Cal. 493, 129 Pac. 794, 
44 L. R. A. (N. S.) 1229. See White v. Bailey, 65 W. Va. 573, 64 S. E. 
1019, 23 L. R. A. (N. S.) 232. 

Technical rules of construction will not be applied if the result 
would be to defeat the intention of the parties as clearly shown in the 
deed. Johnson v. McCoy, 112 Va. 580, 72 S. E. 123; Springs v. Hopkins, 
171 N. C. 486, 88 S. E. 774. However, if the deed expresses two con- 
flicting intentions, it must be construed according to the rules of con- 



